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This document provides general information on how the Environment Protection and Biodiversity Conservation Act 1999
(Cth) (the EPBC Act ) affects shorebirds. This document should be read in conjunction with the EPBC Unit s Overview
Fact Sheet, which is available for free download at www.wwf.org/epbc.

1. INTRODUCTION

The Environmental Protection and Biodiversity Conservation Act 1999 (the EPBC Act) contains important
provisions for the protection and conservation of shorebirds. For example, a shorebird may be on an EPBC list
as a threatened or migratory species, it may have habitat listed on the register of critical habitat, or it may be
covered by a threat abatement plan. In addition, in Commonwealth area s it may also be a listed marine species
or covered by the Permit provisions of the EPBC Act.

2. THE LISTS OF THREATENED SPECIES AND KEY THREATENING PROCESSES

Under Part 13, Division 1, Subdivision A, the Australian Government Minister for the Environment and Heritage
(the Minister) is required to maintain lists for threatened species and key threatening processes. Species on the
threatened species list are Matters of National Environmental significance (except the categories marked *
below), which means that a person must not undertake an action that has, will have or is likely to have a
significant impact on them without first getting the Minister s approval.

2.1 List of threatened species

The list of threatened species contains six (6) categories, and there are shorebirds listed all of them:
e Extinct*;

e extinct in the wild;

« critically endangered;

e endangered;

» vulnerable; and

e conservation dependent™.

The Minister is required to take all reasonably practical steps to ensure the list contains all native species that
are eligible for listing in one of the relevant categories and can only have regard to matters that relate to the
survival of the relevant species when making listing decisions. The list of threatened species is available on the
Australian Government Department of the Environment and Heritage (DEH) website at:
http://www.deh.gov.au/biodiversity/threatened/species/index.html

2.2 List of key threatening processes

A threatening process is a process that threatens, or may threaten, the survival, abundance or evolutionary
development of a native species or ecological community, such as Incidental catch (or bycatch) of seabirds
during oceanic longline fishing operations, or predation by feral cats. The Minister may include a threatening
process on the list of key threatening processes only if:

e it could cause a native species or ecological community to become eligible for inclusion on the lists of
threatened species (other than as a conservation dependent species) and ecological communities;
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< it could cause a listed threatened species or ecological community to be eligible to be Tisted in a category
representing a higher degree of endangerment; or

« it adversely affects two or more listed threatened species (other than conservation dependent species) or
ecological communities.

The list of key threatening processes is available on the Australian Government Department of the Environment
and Heritage website at: http://www.deh.gov.au/biodiversity/threatened/ktp/index.html

2.3 Public nominations

Any person can nominate a native species or threatening process for inclusion on these lists. Nomination forms
and guide to completing the form are currently found at:
http://www.deh.gov.au/biodiversity/threatened/nominations/index.html

Nominations are submitted to the Minister, who is required to forward all nominations to the Threatened Species
Scientific Committee ( TSSC ) within 10 business days for an assessment on whether the native species or
threatening process meets the listing criteria (unless the Minister determines the nomination is vexatious,
frivolous or not made in good faith, in which case the nomination can be rejected without an assessment being
carried out). The TSSC has 12 months to provide its assessment to the Minister. After the TSSC submits its
assessment to the Minister, he/she has 90 days to decide whether or not to include the native species or
threatening process on the relevant list.

There is no statutory process for the provision of public comments on nominations. However, the Minister has
instituted a practice of calling for public comments on all nominations after the TSSC has submitted its
assessment. Notices calling for public comments on nominations are published on DEH s website at:
http://www.deh.gov.au/epbc/publicnotices/index.html

Copies of the TSSC s assessment and reasons for the Minister s decisions can be obtained on request (and may
also be published on the DEH website).

3. THE LIST OF MIGRATORY SPECIES

Under s.209, the Minister is required to maintain a list of migratory species that includes:

» all species listed in the appendices to the Convention on the Conservation of Migratory Species of Wild
Animals (1979) (the Bonn Convention ) for which Australia isa Range State under the Convention;

« all species included on the lists established under the Japan-Australia Migratory Bird Agreement (1974)
( JAMBA ) and the China-Australia Migratory Bird Agreement (1986) ( CAMBA ); and

« all native species identified in a list established under an international agreement that has been approved by
the Minister (The Minister can only approve an international agreement for these purposes if he/she is
satisfied the agreement is relevant to the conservation of migratory species).

Species on the Migratory list are Matters of National Environmental Significance.

There is no formal statutory procedure whereby members of the public can nominate species for inclusion on the
list of migratory species. However, members of the public can make suggestions to the Minister for the
inclusion of additional migratory species under relevant international agreements. If a species is listed under one
of the relevant international agreements, it will automatically be added to the list of migratory species under the
EPBC Act.

The list of migratory species is available on the DEH website at:
http://www.deh.gov.au/biodiversity/migratory/list.html
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4.  THE LIST OF MARINE SPECIES

Section 248 requires the Minister to maintain a list of marine species that contains a variety of species, including
all birds that occur naturally in Commonwealth marine areas. The Minister can only add a species to the list of
marine species if the species occurs naturally in a Commonwealth marine area and he/she is satisfied it is
necessary to include the species in list in order to ensure its long-term conservation. There is no formal process
for members of the public to nominate species for inclusion on the list of marine species.

The list of marine species is available on DEH website at: http://www.deh.gov.au/coasts/species/marine-species-
list.html

It is an offence to kill, injure, take, trade, keep, or move any member of a listed marine species on
Commonwealth land or in Commonwealth waters without a permit under the EPBC Act.

5. THE PERMIT PROCESS

5.1 When are permits required?

Under Part 13, a permit is required to do any of the following in a Commonwealth area (which includes a
Commonwealth marine area):

» take an action that results in the death or injury of a member of a listed threatened species (other than a
member of a conservation dependent species or a cetacean), listed migratory species or listed marine
species;

» take, trade, keep or move a member of a listed threatened species (other than a member of a conservation
dependent species or a cetacean), listed migratory species or listed marine species; or

« take an action that significantly damages habitat that is listed on the Register of Critical Habitat as critical to
the survival of a listed threatened species (other than a conservation dependent species).

5.2 Exemptions

There are a number of exemptions from these permit requirements. In this regard, a permit is not required for
(amongst other things):

e actions provided for in, and taken in accordance with, a recovery plan or wildlife conservation plan for the
relevant species;

» actions covered by an approval in operation under Part 9 for the purposes of relevant provisions of Part 3;

e actions taken in accordance with an accredited management plan, where the Minister has declared that
actions taken in accordance with the plan are exempt from the approval requirements under relevant
provisions in Part 3;

e actions that are necessary to relieve or prevent the suffering of a member of a listed threatened species,
migratory species or marine species;

e actions that are reasonably necessary to prevent risk to human health;

« actions that are reasonably necessary to deal with an emergency involving a serious threat to human life of
property;

e actions that occur as the result of an unavoidable accident; and

» actions taken in accordance with a permit issued under the Great Barrier Reef Marine Park Act 1975 (Cth).
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5.3 Notification requirement

If aperson harms, injures, takes or trades a member of alisted threatened species, listed migratory species or
listed marine species without a permit, and the act is not an offence by virtue of the operation of one of the
available exemptions, the person is required to notify DEH within 7 days of becoming aware of the action.

5.4 Penalties

Maximum penalties for taking an action without a required permit include 2 years imprisonment and/or afine of
up to $110,000 for an individual and $550,000 for a corporation. Fines of up to $33,000 can also be imposed on
a person who contravenes a condition of a permit.

5.5 Appeals against permit decisions

Members of the public whose “interests are affected” by a decision of the Minister to grant a permit can appeal
to the Administrative Appeals Tribunal (“AAT") if they are dissatisfied with the decision. Appealstothe AAT
can be on the basis of the merits of the decision, rather than simply on matters of law. Y ou should contact a
qualified lega practitioner (such as the Environmental Defender’s Office) if you are considering lodging an
appeal against a permit decision.

6. THE REGISTER OF CRITICAL HABITAT

Part 13, Division 1, Subdivision BA requires the Minister to maintain alist of habitats that are critical to the
survival of listed threatened species (called the “ Register of Critical Habitat”). Copies of the Register are
available at: http://www.deh.gov.au/cgi-bin/sprat/public/publicregisterof critical habitat.pl

There are three main ways in which listed critical habitat is protected.

An action that islikely to have a significant impact on listed critical habitat will trigger the approval and
assessment requirements under Part 3.

It isan offence under s.207B to take an action in a Commonwealth area that significantly damages listed
critical habitat without a permit.

Before a Commonwealth agency sells or leases any land containing listed critical habitat, it must ensure the
contract includes a covenant for the protection of the habitat and must take reasonabl e steps to ensure the
covenant binds any person who subsequently acquires an interest in the land.

7. RECOVERY PLANS, WILDLIFE CONSERVATION PLANS AND THREAT
ABATEMENT PLANS

7.1 Recovery plans

Shorebirds may also be covered by recovery or wildlife plans. The Minister is required to ensure that a recovery
planis prepared and implemented for each listed species (except for “extinct” and “conservation dependent”
species) and ecological community. Recovery plans cannot be prepared for listed migratory species, unlessthe
speciesis also listed as threatened.

Recovery plans must (amongst other things):

set out the research and management measures that are necessary to ensure the recovery of the relevant
species or ecologica community;

identify the habitats that are critical to the surviva of the relevant species or ecological community and set
out the actions that are necessary to protect those habitats; and

identify the threats to the species or ecological community.



